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TKIe  9 — Animals  and  Animal  Products 

CHAPTER  11— PACKERS  AND  STOCK- 
YARDS  ADMINISTRATION.  DEPART¬ 
MENT  OF  AGRICULTURE 

PART  201 — REGULATIONS  UNDER  THE 
PACKERS  AND  STOCKYARDS  ACT 

PART  203— STATEMENTS  OF  GENERAL 
POLICY  UNDER  THE  PACKERS  AND 
STOCKYARDS  ACT 

Accounts  and  Records,  Sale  of  Livestock  to 
a  Packer  on  Credit.  Trust  Benefits;  Mail¬ 
ing  of  Checks  in  Payment  for  Liv^ock 
Purchased  for  Cash  and  Not  on  Credit 

AGENCY:  Packers  and  Stockyards  Ad¬ 
ministration,  USDA. 

ACTION:  Final  rules  and  statements  of 
general  policy. 

SUMMARY:  In  the  following  amend¬ 
ments  to  the  regulations  and  statements 
of  general  policy,  the  Agency:  (1)  clari¬ 
fies  the  provision  of  section  409  of  the 
Packers  and  Stockyards  Act,  1921,  as 
amended,  with  respect  to  the  use  of  a 
draft,  and  mailing  of  a  check,  in  pay¬ 
ment  for  livestock  purchased  by  a  packer, 
market  agency,  or  dealer;  (2)  requires 
packers  subject  to  section  206  of  the 
Act,  and  dealers  and  market  agencies 
acting  as  agents  for  such  packers,  to 
obtain  written  acknowledgments  from 
l>ersons  from  whom  they  purchase  live¬ 
stock  on  credit;  (3)  clarifies  the  require¬ 
ment  that  notice  be  given  by  livestock 
sellers  to  preserve  the  trust  benefits  un¬ 
der  section  206  of  the  Act;  and  (4)  sug¬ 
gests  ways  in  which  a  seller  may  have  a 
check  mailed  to  him  in  payment  for  live¬ 
stock  purchased  by  a  packer  for  slaugh¬ 
ter  without  it  constituting  an  extension 
of  credit  within  the  meaning  of  section 
206  of  the  Act.  These  amendments  are 
intended  to  clarify  the  provisions  for 
prompt  payment  for  livestock  purchases, 
and  the  trust  fund  provisions,  of  the  1976 
amendment  to  the  Act. 

EFFECTIVE  DATE:  November  1,  1977. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

James  L.  Smith,  Chief,  Livestock  Pro¬ 
curement  Branch,  Packer  and  Poultry 
Division,  Packers  and  Stockyards  Ad¬ 
ministration,  USDA,  Washington,  D.C. 
20250  (202-447-7363);  Calvin  Wat¬ 
kins,  Chief,  Marketing  Practices 
Branch,  Livestock  Marketing  Dlvlsicm, 
Packers  and  Stockyards  Administra¬ 
tion,  USDA,  Washington,  D.C.  20250 
(202-447-3128). 

SUPPLEMENTARY  INFORMATION: 
On  December  22,  1976,  notices  of  pro¬ 
posed  rulemaking  were  published  in  the 
Federal  Register,  41  FR  55828  et  seq.  In¬ 
terested  parties  were  afforded  an  oppor¬ 
tunity  to  submit  written  data,  views  or 
arguments  and  any  interested  person 
who  desired  an  oral  hearing  could  file  a 
written  request  with  the  Hearing  Clerk 
of  the  Department,  stating  the  reasons 
therefor,  on  or  before  February  22,  1977. 
The  time  for  filing  was  later  extended 
through  March  1,  1977. 


Fifty-one  statements  were  filed.  The 
statements  could  be  classified  as  follows: 

Two  from  Congressmen.  Eight  from  State 
agencies.  One  from  the  National  Conference 
of  State  Legislatures.  Four  from  financial  In¬ 
stitutions.  Eleven  from  packers.  Three  from 
packer  organizations.  Thirteen  from  pro¬ 
ducers  and  farm  organizations.  Six  from 
livestock  marketing  cooperatives.  Two  from 
market  agencies  and  dealers.  One  from  the 
Livestock  Laws  Reform  Commission. 

Twenty  of  the  statements  could  be 
considered  as  fully  supporting  the  pro¬ 
posed  rulemaking.  Three  of  the  state¬ 
ments  were  opposed.  The  other  twenty- 
eight  varied,  some  requesting  revision  in 
language,  some  requesting  the  addition 
of  new  sections,  and  some  expressing 
varied  interpretations  of  congressional 
intent. 

Livestock  Producers  and  Livestock 
Feeders  Concern 

Much  concern  has  been  expressed  that 
the  proposed  regulations  attempt  to  reg¬ 
ulate  the  manner  of  payment  by  live¬ 
stock  producers  and  feeders.  This  is  to 
emphasize  that  the  proposed  regulations 
and  the  final  regulations  were  designed 
to  regulate  packers,  market  agencies,  and 
dealers  doing  business  in  interstate  com¬ 
merce  and  are  not  intended  to  regulate 
the  operations  of  livestock  producers  or 
livestock  feeders  who  are  not  packers  or 
engaged  in  market  agency  or  dealer  ac¬ 
tivities. 

Time  for  Retention  of  Records 

The  record-retention  requirements 
contained  in  these  regulations  have  been 
mcxiified  so  that  the  time,  for  which 
items  are  required  to  be  retained,  will 
be  extended  as  necessary  to  comply  with 
other  applicable  requirements,  or  at  the 
direction  in  writing  of  the  Administrator 
in  particular  cases. 

Section  201.200  Acknowledgment 

Section  201.200  as  proposed,  was  in¬ 
tended  to  require  a  packer  subject  to  sec¬ 
tion  206  of  the  Act,  or  a  dealer  or  market 
agency  acting  as  agent  for  such  a  packer, 
to  obtain  a  written  acknowledgment, 
from  a  seller  of  livestock  on  credit,  that 
the  seller  has  been  fully  informed  of  any 
rights  under  section  206  which  he  may 
be  waiving  when  credit  is  extended. 

Several  persons  objected  to  the  re¬ 
quirement  of  a  separate  acknowledgment 
f(N*  each  separate  transaction,  where  a 
seller  makes  multiple  sales  to  the  same 
packer.  Where  a  single  acknowledgment 
covers  multiple  sales  on  credit,  it  would 
appear  to  establish  adequately  that  the 
seller  was  fully  informed  of  any  rights 
he  might  be  waiving  when  credit  is  ex¬ 
tended.  The  regulation  is  modified  ac¬ 
cordingly. 

One  person  requested  an  interpreta¬ 
tion  whether  an  agreement,  for  the  ex¬ 
tension  of  credit  for  livestock  sold  to  a 
packer,  could  contain  terms  other  than 
the  language  specified  in  proposed  §  201.- 
200.  Also,  one  person  observed  that  cer¬ 
tain  state  laws  grant  certain  rights  to 
unpaid  cash  sellers  and  suggested,  “it 


may  be  desirable  for  those  packers  who 
wUl  be  required  to  obtain  the  acknowl¬ 
edgment  specified  by  federal  regulation 
to  be  able  to  obtain  a  simultaneous  waiv¬ 
er  of  the  Hen  arising  under  State  law.” 

The  regulation  requires  exact  use  of 
the  language  prescribed  therein  for  the 
acknowledgment.  However,  the  acknowl¬ 
edgment  is  only  a  part  of  a  credit  agree¬ 
ment  or  a  security  agreement,  and  the 
seller  and  buyer  will  be  free  to  agree  on 
terms  of  payment  and/or  security 
and/or  any  waiver  of  rights  under  State 
law,  as  they  see  fit,  so  long  as  such  agree¬ 
ment  is  in  writing  to  the  extent  required 
by  section  409(b)  of  the  Act.  The  regula¬ 
tion  has  been  modified  to  clarify  this. 

Section  203.15  Notification  to  Preserve 
Trust  Benefits 

No  concern  was  expressed  with  the 
proposed  statement  of  general  policy. 
It  203.15,  so  it  is  issued  as  proposecl. 

Distinction  Between  Paying  for  Live¬ 
stock  Purchased  for  Slaughter  and 

Paying  for  Livestock  Purchased  for 

Non-Slaughter  Purposes 

Four  comments  stated  that  tlie  regu¬ 
lations  should  make  a  distinction  be¬ 
tween  the  requirements  for  prompt  pay¬ 
ment  for  purchase  of  livestock  for 
slaughter,  and  for  non-slaughter  pur¬ 
poses.  After  further  review  of  the  legis¬ 
lative  history  and  purposes  of  section  409 
of  the  Act  and  consideration  of  the  com¬ 
ments,  we  agree  that  a  distinction  does 
exist  between  the  payment  requirements 
for  slaughter  and  non-slaughter  live¬ 
stock  purchases. 

The  Texas  Cattle  Feeders  Association, 
quoting  Senator  Clark,  made  the  follow¬ 
ing  comments  in  support  of  their  con¬ 
tention  that  there  should  be  a  difference 
in  the  prompt  payment  requirements: 

Producers  and  farmers  have  the  right  by 
law  to  reclaim  items  sold  to  a  bankrupt 
party.  But  when  a  livestock  producer  sells 
to  a  packer.  It  Is  often  impossible  for  him  to 
reclaim  his  livestock.  In  the  5  to  7  days  be¬ 
fore  a  bad  check  bounces,  the  producer’s 
steer  Is  a  steak  on  a  dinner  table  or  a  Mc¬ 
Donald’s  hamburger. 

The  bonding  and  trust  provisions  are  spe¬ 
cifically  aimed  at  this  problem. 

The  prompt  payment  provision  Is,  by  Its 
terms,  broader. 

It  applies  to  all  three  classes  of  persons 
regulated  under  the  Act,  packers,  market 
agencies,  and  dealers.  But  jthese  prompt  pay¬ 
ment  requirements  are  clearly  established  in 
the  context  of  the  distinction  between  or¬ 
dinary  livestock  purchases  and  livestock 
purchases  for  slaughter. 

The  Livestock  Laws  Reform  Commis¬ 
sion  made  the  following  statement: 

It  is  patently  clear  that  in  the  area  of 
prompt  payment  (Congress  has  distinguished 
between  purchases  of  livestock  for  slaughter 
and  other  livestock  purchases.  There  should 
not  be  any  question  •  •  •  that  Section  409 
of  the  Act  and  the  new  special  superimposed 
retirements  concerning  payment  were  in¬ 
tended  to  apply  to  a  packer  in  the  purchase 
of  livestock  for  slaughter  and  that  it  was 
not  the  Intent  of  Congress  to  disturb  Sec¬ 
tion  201.43  of  the  regulations  in  a  way  that 
would  encompass  all  livestock  nmrketing 
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bu8in«Bs  In  all  tranaactlons  under  the  re* 
q  Irementa  intended  to  be  restricted  to  pur- 
chasei  of  livestock  for  slaughter.  •  •  • 
[Tjhe  proposals  now  In  question  would  In 
effect  basically  extend  all  of  the  provisions 
of  Section  409  of  the  Act.  for  the  most  part 
Intended  to  be  restricted  to  packers  in  the 
purchase  of  livestock  for  slaughter,  to  en¬ 
compass  all  livestock  marketing  businesses, 
as  well  as  packers,  in  all  livestock  marketing 
transactions.  This  clearly  was  not  the  Intent 
of  Congress. 

Honorable  Jack  Hightower,  United 
States  House  of  Representatives,  the 
principal  author  of  section  409  of  the 
Act,  filed  comments  regarding  this  mat¬ 
ter  and  stated  that: 

The  Packers  and  Stockyards  Administra¬ 
tion  has  Issued  proposed  policies  and  pro¬ 
cedures  to  amend  its  regulations  that  adhere 
to  the  Intent  of  Congress  in  most  respects. 
However,  its  proposed  regulations  to  enforce 
Section  409,  the  prompt  payment  provisions, 
of  which  I  was  the  principal  author,  are  in¬ 
consistent  with  congressional  Intent. 

The  Act  clearly  distinguishes  between  the 
payment  of  livestock  purchased  for  slaughter 
and  livestock  purchased  for  other  purposes. 
The  proposed  regulations  eliminate  this  dis¬ 
tinction.  *  •  • 

The  wording  and  legislative  history  of 
section  409  show  that  the  Intent  was'to 
provide  a  basic  prompt  payment  require¬ 
ment  for  all  livestock  purchases  (see  the 
first  clause  of  section  409),  with  addi¬ 
tional  special  requirements  for  purchases 
for  slaughter.  The  slaughter  proviso  re¬ 
quires  payment  by  actual  delivery  of  a 
check  at  the  point  of  transfer  of  pos¬ 
session  of  the  livestock,  or  payment  by 
w'ire  transfer  of  funds,  whereas  the  basic 
requirement  does  not  specify  the  means 
of  payment  or  the  i^ace  or  method  of 
delivery  of  a  check  Issued  as  payment. 

Accordingly,  the  proposed  regulations 
have  been  modified  to  clarify  the  distinc¬ 
tion  between  payment  for  livestock  pur¬ 
chased  for  slaughter,  and  payment  for 
livestock  purchased  for  non-slaughter 
purposes. 

Use  of  Drafts  in  Payment  for  Livestock 

Fourteen  comments  were  received 
which  specifically  objected  to  the  pro¬ 
posed  regulations  with  respect  to  drafts 
which  are  not  checks.  Some  persons 
stated  that  the  drafts  they  use  ore  simi¬ 
lar  to  checks,  receive  the  same  handling 
by  banks,  and  should  be  considered  the 
same  as  checks  as  prompt  payment  fw 
livestock.  Others  stated  that  ttie  use  of 
drafts  was  a  Icmg  accepted  custom,  they 
were  more  convenient  to  use,  provided 
better  internal  controls,  and  were  less  ex¬ 
pensive  to  administer,  than  checks. 
Some  felt  that  the  prohibition  of  drafts 
should  apply  only  to  purchases  of 
slaughter  livestock,  or  to  pcujkers,  and 
not  to  other  purchases  and  purchasers. 
Some  objected  to  the  preemption  of  State 
laws  which  permit  the  use  of  drafts. 

If  payment  is  made  by  a  draft  which 
is  not  a  check,  or  by  any  payment  instru¬ 
ment  which  requires  senne  action  of  the 
purchaser  before  it  will  result  in  pay¬ 
ment,  or  which  may  be  paid  through 
banking  channels  tentativdy  subject  to 
payment  being  charged  back  through  the 
same  channels  upon  later  disapproval  by 


the  purchaser,  that  would  not  constitute 
delivery  of  the  full  amount  of  the  pur¬ 
chase  price  within  the  time  limit  pro¬ 
vided  in  subsection  (a)  of  section  409  of 
the  Act.  The  proposed  amendments  with 
respect  to  drafts  which  are  not  checks, 
were  intended  to  clarify  what  subsec- 
ti<Hi  (a>  of  section  409  provides  in  this 
respect,  with  the  exception  provided  in 
subsection  (b)  of  that  section,  which 
provides  that  the  parties  may  expressly 
agree  in  writing  to  make  payment  in  a 
manner  other  than  that  required  in  sub¬ 
section  (a).  After  consideration  of  all 
comments  thereon,  we  believe  that  the 
amendments  do  precisely  this,  and  hence 
they  are  issued  as  proposed. 

One  person  suggest^  that  tlie  regula¬ 
tions  distinguish  between  drafts  and 
checks  and  define  both  types  of  instru¬ 
ments.  The  words  “draft”  and  “check” 
mean  the  same  in  the  regulations  as  in 
commercial  law  currently  applicable 
generally  throughout  the  United  States. 
For  example,  see  section  3-104  of  the 
Uniform  Commercial  Code. 

It  was  suggested  that  any  written 
agreement  made  pursuant  to  §  201.43 
(b)(1),  for  payment  by  a  draft  which  is 
not  a  check,  should  be  required  to  con¬ 
tain  the  acknowledgment,  provided  for 
in  §  201.200,  regarding  w^ver  of  rights 
under  the  trust  provisions  of  section  206 
of  the  Act.  It  was  also  suggested  that 
§  201.43(b)  contain  a  cross-reference  to 
§  201.200.  It  should  be  remembered  that 
§  201.200  applies  only  in  cases  of  pur¬ 
chases  on  credit  by  packers  subject  to 
section  206  of  the  Act  and  agents  thereof, 
and  would  not  apply  in  all  cases  in  which 
parties  agree  on  payment  by  draft.  Some 
of  such  cases  would  not  involve  pur¬ 
chasers  subject  to  section  206  of  the  Act. 

One  person  questioned,  if  a  packer 
purchased  livestock  and  made  payment 
by  a  draft  which  is  not  a  check,  without 
obtaining  the  acknowledgment  required 
by  5  201.200,  would  the  seller  then  be 
precluded  from  asserting  any  rights 
under  a  trust  provided  for  in  sec¬ 
tion  206  of  the  Act?  The  seller  would  not 
necessarily  be  precluded  from  asserting 
rights  under  that  section.  Whether  or 
not  he  would  be  so  precluded,  would  de¬ 
pend  on  whether  the  seller  “expressly” 
extended  credit  to  the  buyer.  A  seller’s 
acceptance  of  payment  by  use  of  a  draft, 
with  knowledge  that  it  is  not  a  check, 
may  be  deemed  to  be  an  express  exten¬ 
sion  of  credit.  However,  whether  such  ac¬ 
ceptance  would  be  deemed  to  be  an  ex¬ 
press  extension  of  credit  within  the 
meaning  of  section  206,  would  depend  on 
all  the  facts  of  the  particular  case. 

Mailing  of  Checks  in  Payment 
FOR  Livestock 

Comments  relating  specifically  to  the 
proposed  rulemaking  on  the  mailing  of 
checks  for  livestock  purchased  on  a  cash 
basis  were  received  from  33  persons. 
Comments  were  received  from  five  state 
departments  of  agriculture  and  other 
branches  of  state  governments  favoring 
the  proposed  regulation  without  reserva¬ 
tion.  There  were  also  five  national.  State, 
and  local  farm  and  producer  groups  and 
organizations  favoring  the  proposed  reg¬ 


ulation.  Eight  other  national  and  state 
farm,  feeder,  and  producer  groups  filed 
comments  generally  favoring  parts  of 
the  proposed  regulation,  but  making  spe¬ 
cific  recommendations  for  some  changes 
concerning  agreements  to  mall  checks. 
Favorable  comments  were  also  received 
from  seven  packers  and  packer  organiza¬ 
tions.  A  comment  was  also  filed  by  Hcm- 
orable  Jack  Hightower  that  “The  pro¬ 
posed  regulations  only  emphasize  the 
mailing  of  a  check  instead  of  the  delivery 
of  a  check  or  wire  transfer  of  funds.”  Op¬ 
position  was  received  from  seven  com¬ 
mentators  relating  specifically  to  the 
proposed  rule-making  on  the  mailing  of 
checks. 

Comments  in  opposition  came  from 
three  marketing  organizations  based  on 
the  erroneous  conclusion  that  the  pro¬ 
posed  rule-making  would  require  a  mar¬ 
ket  agency  to  obtain  a  written  agreement 
from  its  consignors  to  remit  the  proceeds 
due  the  consignor  by  mail.  The  action; 
taken  hereby,  does  not  change  the  pres¬ 
ent  requirements,  set  out  in  regulation 
201.43(a),  that  the  net  proceeds  received 
from  the  sale  of  consigned  livestock  shall 
be  transmitted  or  delivered  to  the  con¬ 
signor  before  the  close  of  the  next  busi¬ 
ness  day.  No  agreement  is  necessary  to 
mail  a  check  to  a  consignor  for  the  net 
proceeds  from  the  sale  of  consigned  live¬ 
stock,  but  it  must  be  placed  in  the  mail 
before  the  close  of  the  next  business  day 
following  the  sale  of  consigned  livestock. 

Four  other  comments  were  received  in 
opposition  on  the  basis  that  a  written 
agreement  to  mail  a  check  in  payment 
for  livestock  purchased  should  not  be 
necessary  as  long  as  payment  is  mailed 
within  the  time  limit  prescribed  in  sec¬ 
tion  409(a)  of  the  Act.  After  a  thorough 
review  of  the  transcript  of  the  hearings 
and  the  reports  issued  by  the  Committee 
on  Agriculture  and  Forestry  (Senate) 
and  the  Committee  on  Agriculture 
(House),  we  believe  that  such  an  agree¬ 
ment  is  necessary  to  mail  a  check  for  a 
slaughter  purchase,  unless  tiie  seller  or 
his  duly  authorized  representative  is  not 
present  to  receive  payment  at  the  point 
of  transfer  of  possession  of  the  livestock. 

Eight  farm,  feeder,  and  producer 
groups  filing  comments  on  the  proposal 
concerning  the  mailing  of  checks  made 
suggestions  for  changes  in  the  proposed 
regulation.  The  specific  changes  request¬ 
ed  primarily  concerned  the  need  to  pre¬ 
vent  the  use  of  the  mail  to  delay  pay¬ 
ment. 

Three  objected  to  the  regulation  on 
the  grounds  that  there  was  no  statutory 
foundation  to  permit  an  agreement  to 
mail  checks  by  the  close  of  the  next  busi¬ 
ness  day  as  an  accepted  method  of 
prompt  payment.  See  subsection  (b)  of 
section  409  of  the  Act, 

Accordingly,  a  regulation  is  issued  to 
clarify  the  terms  and  conditions  that 
must  be  met  by  a  packer,  market  agency, 
or  dealer  when  mailing  checks  in  compli¬ 
ance  with  the  prompt  pay  requirements 
of  section  409  of  the  Act,  with  certain 
changes  made  in  accordance  with  some 
of  the  comments  received  from  the  in- 
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dustry  to  set  forth  these  requlrMuents 
more  clearly. 

No  concern  was  expressed  with  state¬ 
ment  of  general  policy  I  203.16,  apart 
from  comments  on  the  amendment  to 
S  201.43  with  respect  to  mailing  of  checks. 
According^,  S  203.16  is  issued  without 
modification  except  to  clarify  that  it  is 
recommended  only  for  slaughter  trans¬ 
actions,  and  add  a  sentence,  the  sub¬ 
stance  of  which  was  included  in  the  dis¬ 
cussion  preliminary  to  the  proposal  to 
issue  it,  published  at  41  FTl  56833,  and 
clarify  the  referwice  to  the  time  limit  in 
the  suggested  form. 

Section  201.43(b)(3)  Record  Keeping 

No  persons  expressed  particular  con¬ 
cern  with  proposed  S  201.43(b)  (3),  refer¬ 
ring  to  recordkeeping,  so  it  is  issued 
without  modification  except  with  respect 
to  the  time  for  which  records  are  re¬ 
quired  to  be  retained. 

Coercion  or  Sellers  To  Make  Payment 
Agreements 

Ten  persons  filed  comments  about  pro¬ 
posed  S  201.43(b)  (4).  providing  that  no 
packer,  market  agency,  or  dealer  shall, 
as  a  condition  of  purchase  by  him  of  live¬ 
stock,  impose,  demand,  ccHnpel  or  dictate 
the  terms  or  manner  of  payment. 

Some  persons  expressed  concern  that 
that  provision  would  pr(^bit  ordinary 
negotiations  about  terms  of  payment. 
That  amendment,  as  in-oposed,  was  in¬ 
tended  only  to  prohibit  unfair  advantage 
to  be  taken  of  the  economic  necessity  of 
a  seller,  or  coercion  of  a  seller,  which 
would  constitute  an  unfair  or  unjust 
practice  in  violation  of  the  Act.  Ordl- 
nsiry  negotiations  about  terms  of  pay¬ 
ment,  where  there  is  no  unfair  advantage 
or  coercion,  would  not  be  prohibited  by 
the  regulation. 

ITiere  were  several  suggestions  to  mod¬ 
ify  the  proposed  provision  by  adding  to 
it,  “or  attempt  to  obtain  payment  agree¬ 
ments  from  sellers  through  solicitation, 
threats  of  retaliation,  or  other  forms  of 
intimidation.”  We  do  not  believe  that 
“solicitation”  would  constitute  a  form  of 
intimidation,  or  that  it  would  be  reason¬ 
able  to  prohibit  a  purchaser  merely 
soliciting  an  agreement  from  a  seller. 
However,  “threats  of  retaliation,  or  other 
forms  of  intimidation,”  would  also  con¬ 
stitute  an  unfair  or  unjust  practice  in 
violation  of  the  Act. 

Accordingly,  the  provision  is  issued 
without  modification  except  to  add  the 
suggested  language  quoted  above,  with¬ 
out  the  word  “solicitation.” 

Reimbursing  Agents 

After  consideration  of  all  c<Mnments  on 
the  proposed  amendment  to  §  201.43(c) , 
we  have  decided  not  to  amend  that  pro¬ 
vision. 

“Business  Day” 

Several  persons  rec(Hnmended  clari¬ 
fication  of  the  term  “business  day”  as 
used  in  section  409(a)  of  the  Act. 

One  person  stated: 

-  The  weekend  has  consistently  posed  a  fi¬ 
nancial  problem  for  livestock  feeders  and 
producers  because  of  the  inherent  payment 
delay  involved.  (Collectors  of  interest  do  not 


req)ect  Saturdays  and  Sundays!  Also,  his¬ 
tory  haa  shown  that  when  a  packer  finds 
himself  In  a  tight  financial  situation,  he  is 
prone  to  concentrate  his  buy  at  the  weekend 
in  order  to  obtain  additional  float. 

It  is  common  jnactice  among  certain 
packers  to  carry  on  slaughter  operations  on 
Satmrday,  and  in  such  cases,  the  Association 
submits  that  equity  dictates  said  day  be  des¬ 
ignated  as  a  business  day  for  livestock 
payment  purposes. 

That  person  and  others  recommended 
that  the  proposed  regulations  be  modified 
to  provide  that  when  a  packer  slaughters 
on  Saturday,  Saturday  shall  be  desig¬ 
nated  as  a  business  day  for  livestock  pay¬ 
ment  purposes,  unless  livestock  pur¬ 
chased  is  paid  for  by  wire  transfer,  which 
of  course  is  possible  only  on  banking 
business  days. 

The  Agency  is  of  the  opinion  that  the 
phrase  “business  day”  in  section  409(a) 
of  the  Act,  with  respect  to  any  packer, 
market  agency,  or  dealer  purchasing  live¬ 
stock,  Includes  any  day  on  which  banks 
are  customarily  open  for  business  as 
usual  In  the  State  in  which  such  packer, 
market  agency,  or  dealer  has  its  prin¬ 
cipal  place  of  business,  so  that  wire 
transfer  would  be  possible,  regardless  of 
whether  such  packer,  market  agency,  or 
dealer  does  business  on  that  day. 

To  implement  the  above  quoted  recom¬ 
mendation  would  amount  to  a  require- 
mmt  that  if  payment  is  delivered  by  a 
method  other  than  wire  transfer,  it  must 
be  delivered  on  a  date  earlier  than  the 
next  date  on  which  wire  transfer  would 
customarily  be  possible,  and  there  is 
nothing  in  the  Act  to  indicate  that  Con¬ 
gress  intended  to  require  different  time 
limits  for  different  methods  of  delivery 
of  payment.  Nor  does  the  Agency  believe 
that  it  would  be  reasonable  to  do  this. 

Local  customs  and  State  hedidays  dif¬ 
fer  throughout  the  United  States  so  it  is 
impracticable  to  Impose  a  nation-wide 
requirement  as  to  what  cemstitutes  a 
“business  day.” 

Requests  for  Oral  Hearing 

All  parties  requesting  an  oral  hearing 
expressed  concern  only  with  the  pro- 
p<»ed  amendments  to  S  201.43  of  the  reg¬ 
ulations  restricting  the  use  of  drafts  and 
the  mailing  of  checks,  and  the  proposed 
statement  of  general  policy  §  203.16. 
TTiose  provisions,  as  issued  today,  do 
nothing  more  than  restate  existing  law. 
Thus,  no  useful  purpose  would  be  served 
by  an  oral  hearing  (m  them.  According¬ 
ly,  the  requests  for  oral  hearing  are  de¬ 
nied.  No  oral  hearing  was  requested  with 
re^;>ect  to  any  of  the  other  actiem  taken 
hereby. 

Violation  of  S  201.43  (b)  or  (c)  or 
§  201.200  would  constitute  an  unfair  or 
unjust  practice  within  the  meaning  of 
the  Act,  excluding  a  violation  of  S  201.43 
(b)  (3)  not  accompanied  by  any  other 
violation  of  these  provisions.  Violation 
of  S  201.43(b)  (3) ,  whether  or  not  iKicom- 
panied  by  any  other  violation  of  these 
provisions,  would  constitute  a  violation 
of  section  401  of  the  Act. 

The  amendment  to  §  201.43  shall  not 
be  construed  as  a  change  in  the  previous 
construction  of  the  Act  with  respect  to 


wrongful  refusal  of  a  purchaser  to  ac¬ 
cept  and  pay  for  livestock  agreed  to  be 
purchased. 

The  recordkeeping  requirements  here¬ 
in  have  be^  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Federal  Reports  Act  of  1942. 

(Sec.  401,  42  Stot.  168,  (7  UA.O.  221);  sec. 
407,  42  Stat.  169,  (7  UB.C.  228) ;  sec.  409,  m 
added  by  sec.  7, 90  SUt.  1260,  (7  U.S.C.  228b) ; 

7  OFll  2.17,  2.64;  42  FR  35626) 

Done  at  Washingt(m,  D.C.,  this  20th 
day  of  September  1977. 

Chas.  B.  Jennings, 
Administrator,  Packers  and 
Stockyards  Administration. 

Accordingly,  the  regulations  under  the 
Act  are  hereby  amended  by  revising  par¬ 
agraph  (b)  of  9  201.43  and  adding  a  new 
paragraph  (d)  thereto,  and  by  issuing  a 
new  9  201.200;  and  new  statements  of 
general  policy  99  203.15  and  203.16  are 
hereby  issued,  all  to  read  as  set  forth  be¬ 
low. 

§  201.43  Payment  and  arrounting  fur 
livestock  and  live  poultry. 

•  #  •  •  • 

<b)  Prompt  payment  for  livestock — 
terms  and  conditions.  (1)  No  packer, 
msirket  agency,  or  dealer  shall  purchase 
livestock  for  which  payment  is  made  by 
a  draft  which  is  not  a  check,  unless  the 
seller  expressly  agrees  in  writing  before 
the  trsmsaction  that  payment  may  be 
made  by  such  a  draft.  (In  cases  of  pack¬ 
ers  whose  average  annual  purchases  ex¬ 
ceed  $500,000,  and  market  agencies  and 
dealers  acting  as  agents  for  such  pack¬ 
ers,  see  also  9  201.200.) 

(2)  (i)  No  packer,  market  agency,  or 
dealer  purchasing  livestock  for  cash  and 
not  on  credit,  whether  for  slaughter  or 
not  for  slaughter,  shall  mail  a  check  in 
payment  fcN*  the  livestock  unless  the 
check  is  placed  in  an  envelope  with  prop¬ 
er  first  class  postage  prepaid  and  prop¬ 
erly  addressed  to  the  seller  or  such  per- 
s(Hi  as  he  may  direct,  in  a  post  office, 
letter  box,  or  other  receptacle  regularly 
used  for  the  deposit  of  mail  for  delivery, 
from  which  such  envelope  is  scheduled 
to  be  collected  (a)  before  the  close  of 
the  next  business  day  following  the  pur¬ 
chase  of  livestock  and  transfer  of  pos¬ 
session  thereof,  or  (b)  in  the  case  of  a 
chase  on  a  “carcass”  or  “grade  and 
yield”  basis,  before  the  close  of  the  first 
business  day  following  determination  of 
the  purchase  price. 

(ii)  No  packer,  market  agency,  or 
dealer  purchasing  livestock  for  slaugh¬ 
ter,  shall  mail  a  check  in  payment  for 
the  livestock  imless  (a)  the  check  is 
made  available  for  actual  delivery  and 
the  seller  or  his  duly  authorized  repre¬ 
sentative  is  not  present  to  receive  pay¬ 
ment,  at  the  point  of  transfer  of  posses¬ 
sion  of  such  livestock,  on  or  before  the 
close  of  the  next  business  day  following 
the  purchase  of  the  livestock  and  trans¬ 
fer  of  possession  thereof,  or,  in  the  case 
of  a  purchase  on  a  “carcass”  or  “grade 
and  yield”  basis,  on  or  before  the  close  of 
the  first  business  day  following  deter¬ 
mination  of  the  purchase  price;  or  unless 
(b)  the  seller  expressly  agrees  in  writing 
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before  the  transaction  that  payment 
may  be  made  by  such  mailing  of  a  check. 

(3)  Any  agreement  referred  to  in  sub- 
paragraph  (1)  or  (2)  of  this  paragraph, 
shall  be  disclosed  in  the  records  of  any 
market  agency  or  dealer  selling  such 
livestock,  and  in  the  records  of  the 
packer,  market  agency  or  dealer  pur¬ 
chasing  such  livestock,  and  retained  by 
such  person  for  such  time  as  is  required 
by  any  law,  or  by  written  notice  served 
on  such  person  by  the  Administrator, 
but  not  less  than  two  calendar  years 
from  the  date  of  expiration  thereof. 

(4)  No  packer,  market  agency  or 
dealer  shall,  as  a  condition  of  purchase 
by  him  of  livestock,  impose,  demand, 
compel  or  dictate  the  terms  or  manner  of 
payment,  or  attempt  to  obtain  a  payment 
agreement  from  a  seller  through  any 
threat  of  retaliation  or  other  form  of 
intimidation. 

•  •  *  •  • 

(d)  The  provisions  of  paragraphs  (b) 

(1)  and  (c)  of  this  section  shall  not  be 
construed  to  permit  any  transaction  pro¬ 
hibited  by  §  201.61(a)  relating  to  financ¬ 
ing  by  market  agencies  selling  on  a  com¬ 
mission  basis,  or  by  5  201.68  relating  to 
financing  packers  by  dealers  or  vice 
versa. 

§  201.200  .Suir  of  livc^ltM'k  lit  u  pat'krr 
uii  crodil. 

(a)  No  packer  whose  average  annual 
purchases  of  livestock  exceed  $500,000 
shall  purchase  livestock  on  credit,  and  no 
dealer  or  market  agency  acting  as  an 
agent  for  such  a  packer  shall  purchase 
livestock  on  credit,  unless:  (1)  Before 
purchasing  such  livestock  the  packer  ob¬ 
tains  from  the  seller  a  written  acknowl¬ 
edgment  as  follows: 

On  this  date  I  am  entering  into  a  written 
agreement  for  the  sale  of  livestock  on  credit 
to _ _  a  packer,  and  I  under¬ 

stand  that  in  doing  so  I  will  have  no  rights 
under  the  trust  provisions  of  section  206  of 
'  the  Packers  and  Stockyards  Act,  1921,  as 
amended  (7  U.S.C.  196,  Pub.  L.  94-410),  with 
respect  to  any  such  credit  sale.  The  written 
agreement  for  such  selling  on  credit 

Covers  a  single  sale. 

Provides  that  It  will  remain  In  effect  until 

(date). 

Provides  that  It  will  remain  in  effect  until 

canceled  In  writing  by  either  party. 

(Omit  the  provisions  not  applicable.) 

Date - - 

Signature _ _ 


(2)  such  packer  retains  such  ackngwl- 
edgment,  together  with  all  other  docu¬ 
ments.  if  any,  setting  forth  the  terms 
of  such  credit  sales  on  which  the  pur¬ 
chaser  and  seller  have  agreed,  and  such 
dealer  or  market  agency  retains  a  copy 
thereof,  in  his  records  for  such  time  as 
is  required  by  any  law,  or  by  written 
notice  served  on  such  person  by  the  Ad¬ 
ministrator.  but  not  less  than  two  calen¬ 
dar  years  from  the  date  of  expiration  of 
the  written  agreement  referred  to  in  such 
acknowledgement;  and 

(3)  such  seller  receives  a  copy  of  such 
acknowledgment. 

(b)  Purchasing  livestock  for  which 
payment  is  to  be  made  by  a  draft  which  is 
not  a  check,  shall  constitute  purchasing 
such  livestock  on  credit  within  the  mean¬ 
ing  of  paragraph  (a)  of  this  section.  (See 
also  $  201.43(b)(1)). 

(c)  The  provisions  of  this  .section  shall 
not  be  construed  to  permit  any  trans¬ 
action  prohibited  by  S  201.61(a)  relating 
to  financing  by  market  agencies  selling 
on  a  commission  basis,  or  by  8  201.68  re¬ 
lating  to  financing  packers  by  dealers 
or  vice  versa. 

§  20.3. IS  Trust  brn«Tits  iin«ler  serllon 
206  of  the  Art. 

(a)  Within  the  times  specified  under 
section  206(b)  of  the  Act,  the  seller,  to 
preserve  his  Interest  in  the  statutory 
trust,  must  give  written  notice  to  the 
packer  and  file  such  notice  with  the  Sec¬ 
retary.  One  of  the  ways  to  satisfy  the 
notification  requirement  under  this  pro¬ 
vision  is  to  make  certain  that  notice  is 
given  to  the  packer  within  the  prescribed 
time  by  letter,  mailgram,  or  telegram 
stating: 

( 1 )  Notification  to  preserve  trust  bene¬ 
fits: 

(2)  Identification  of  packer: 

( 3 )  Identification  of  seller : 

( 4 )  Date  of  the  transaction : 

(5)  Date  of  seller’s  receipt  of  notice 
that  payment  instrument  has  been  dis¬ 
honored  (if  applicable) :  and 

(6)  Amount  of  money  due: 

and  to  make  certain  that  a  copy  of  such 
letter,  mailgram,  or  telegram  is  filed  with 
a  P&SA  Area  Office  or  with  P&SA,  USDA, 
Washington,  D.C.  20250,  within  the  pre¬ 
scribed  time. 

(b)  While  the  above  information  is 
desirable,  any  written  notice  which  in¬ 
forms  the  packer  and  the  Secretary  that 
the  packer  has  failed  to  pay  for  livestock 


is  sufficient  to  meet  the  above-men¬ 
tioned  statutory  requirement  if  it  Is  given 
within  the  prescribe  time. 

§  203.16  Mailing  of  checks  in  payment 
for  livestock  purchased  for  slaughter, 
for  rash  and  not  on  credit. 

(a)  The  Packers  and  Stockyards  Ad¬ 
ministration  recognizes  that  one  who 
sells  livestock  to  a  packer,  market 
agency,  or  dealer,  who  is  purchasing  for 
slaughter,  may  not  intend  to  be  present 
at  the  point  of  transfer  of  possession  of 
the  livestock,  to  receive  payment,  at  the 
time  a  check  in  payment  for  such  live¬ 
stock  may  be  delivered  by  the  purchaser, 
and  may  not  wish  to  authorize  a  repre¬ 
sentative  to  receive  such  a  check:  or  for 
other  reasons  such  a  seller  may  prefer 
that  such  a  purcha.ser  make  payment  by 
mailing  a  check  within  the  time  limit  as 
prescribed  in  section  409(a)  of  the  Act. 
In  cases  when  the  seller  does  not  intend 
to  be  present,  he  may  use  the  following 
form  of  notification  to  the  purchaser: 

I  do  not  intend  to  be  present  at  the  point 
of  transfer  of  possession  of  livestock  sold  by 
me  to  (name  of  packer,  market  agency,  or 
dealer)  for  the  purix>se  of  receiving  a  check 
In  payment  for  such  livestock. 

I  hereby  direct  (name  of  packer,  market 
agency,  or  dealer)  to  make  payment  for  live¬ 
stock  purchased  from  me.  by  mailing  a  check 
for  the  full  amount  of  the  purchase  price  be¬ 
fore  the  close  of  the  next  business  day  fol¬ 
lowing  the  purchase  of  livestock  and  transfer 
of  possession  thereof  or.  In  the  case  of  a  pur¬ 
chase  on  a  “carcass”  or  “grade  and  yield” 
basis,  not  later  than  the  close  of  the  first 
business  day  following  determination  of  the 
purchase  price. 

This  does  not  constitute  an  extension  of 
credit  to  (name  of  packer,  market  agency, 
or  dealer).  This  is  subject  to  cancellation  by 
me  at  any  time,  and  If  not  cancelled  by 
(date).  It  shall  terminate  on  that  date. 

If  the  seller,  for  reasom  other  than  not 
being  present  to  receive  payment,  pre¬ 
fers  to  have  the  packer,  market  agency, 
or  dealer  make  payment  by  mailing  a 
check  w'ithin  the  time  limit  as  provided 
in  section  409(a),  he  may  use  the  above 
form  but  should  not  include  the  state¬ 
ment  in  the  first  sentence  that  he  does 
not  intend  to  be  present. 

(b)  The  Packers  and  Stockyards  Ad¬ 
ministration  believes  that  such  an  agree¬ 
ment  would  not  constitute  an  extension 
of  credit  within  the  meaning  of  section 
206  of  the  Act  because  it  would  not  give 
the  purchaser  any  more  time  to  issue  a 
check  than  is  provided  in  section  409(a) . 

[FR  Doc.77-28117  FUed  9-27-77;8:45  am)  - 
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